
What will be the impact of LEFin on Trustees? 

I suspect that all those currently involved in trustee activity in Switzerland have heard by now that 
they will be subject to the new LEFin that comes into effect on 1 January 2020, in three months’ time. 
What are the short and long term effects?  

We have heard from many trustees who have varying degrees of concern;  

• Those that have anticipated the law to some degree and run operations broadly within  
guidelines that are not greatly different from the new regulations already 

• Those that have changes to make and are expecting to adapt over the next three years 
allowed under the law 

• Those that are having a hard time accepting the new rules and live in hope that the rules will 
be reduced or, better yet disappear!  

Let’s deal with each in turn.  

In the first category, there are a number of trust companies that have effectively been running in a 
semi-regulated environment already. They may be members of multi-national trust group that 
imposes some, or all of, their group regulatory infrastructure on the Swiss subsidiary. They will have 
internal rules and/or codes of practice already in place in their broader network that must be 
followed by the Swiss business as part of their global risk management discipline. In addition, there 
are some independent companies who have already chosen to govern their business by a Code of 
Conduct. They will of course need to adapt to the new Swiss rules for capital requirements and 
perhaps need to appoint an independent director but otherwise they should be able to fully comply 
with the new regulations within a year or two. They will of course however need to be affiliated to a 
Supervisory Organisation in order to be authorized by FINMA before 31 December 2022. 

In the second category, perhaps there will be more work to be done but they will have until 31 
December 2022 to be fully compliant with the new law and that seems ample time to adapt. They 
have accepted the new environment and they are making preparations. 

The Swiss based trustees in the third category would argue, as indeed trustees in other jurisdictions 
have argued, “Why do trustees need to be regulated? Aren’t they already subject to oversight by the 
courts?” “Trusteeship after all is not an activity licensed in the UK and that’s the grand-daddy of all 
trust jurisdictions!” Unfortunately, the reality is that world standards have moved on in the last 20 
years (trustees became regulated in Jersey in 1998) and trusteeship has been swept along with the 
rest of “Financial Services” to be more strictly regulated for the protection of the public and to 
adhere to standards set by the OECD and other transnational organisations. Reputationally, it would 
be very difficult for Switzerland to resist regulation of trustee activities. The Swiss government and 
FINMA are clearly building a financial infrastructure that is robust, transparent and of high repute. 
Anything less would be unacceptable. 

Some Swiss trustees worry that the objective or at least the consequences of regulation will be to 
squeeze smaller service providers out of business. There is no doubt that the costs of infrastructure 
will increase with the new law. The threshold for qualifying under the law is turnover greater than 
CHF 50,000, or 20 co-contractor relationships or assets of greater than CHF 5 million or transactions 
greater than CHF 2 million annually. These thresholds are low enough to catch many if not most trust 



practitioners. Foreign trustees that have activity in Switzerland are also caught. For those who do 
meet the criteria, there will be minimum capital requirements (CHF 100,000), working capital of 25% 
of fixed annual expenses (to a maximum of CHF 10 million) and additional staffing and infrastructure 
costs to meet the competence and integrity requirements under the law. The consequences, 
unintended or not, are clear in most other international trust jurisdictions; when regulation comes in, 
the number of trust companies decreases. The companies that do continue in the new regulated 
environment tend to be larger, more stable and less likely to fail. While I don’t believe that this is the 
objective or intention on FINMA, from conversations with regulators in other jurisdictions they very 
candidly admit that their limited resources mean that fewer players in their jurisdiction is an 
outcome that is not entirely unwelcome if that is the price of stability and integrity. 

So it is likely, and one might suggest inevitable, that there will be a period of contraction in the 
number of trust service providers; there will likely be a number of mergers and acquisitions that will 
reduce the number of existing Swiss trust companies. It is also highly likely however that their 
number will be more than offset by new trust service providers that are being spawned by law firms 
and investment management firms who are already at the edges or in some cases in full swing in the 
trust activity. I believe that it is unlikely that the trust community will be reduced overall; indeed 
regulation may reveal that the activity is presently under-represented. Some say that with a new 
Swiss trust law will give even more impetus to the Swiss trustee community.  

We still await the Ordinance which we expect before the end of the year. The Federal Department of 
Finance has been consulting the industry and the public and we hope and expect that they will 
produce a practical yet robust framework. What should we expect?  

• It is likely that we will have a risk-based approach. The challenge will be to demonstrate that 
trustee activity isn’t inherently “risky”; that it can be compliant with manageable risks where 
client take-on criteria is well-considered and administrative process are well supervised.  

• It is likely that trustees will, at some point, be required to produce a trust register (likely 
without settlor/beneficiary names). 

• It is likely that FINMA will encourage or impose some standardization between Supervisory 
Organisations in order to reduce or eliminate unhealthy arbitrage between SO’s. 

• It is unlikely that conflicts of interest will be ignored. In conversations with FINMA they seem 
very alive to the identification of conflicts and managing them appropriately. 

• It is unlikely that there will be strict insurance requirements on trustees although having 
insurance will act as an offset against working capital under the minimum requirements. 
Given the strict requirements of other jurisdictions (£5 million minimum in Jersey for 
example) it is possible that mandatory insurance may be introduced later. 

• It is unlikely that a formal Code of Conduct will be required for trustees at this stage, 
although it is possible that this could come in the future. Some Supervisory Organisations are 
considering publishing a voluntary code to act as a benchmark for best practices. 

  



So the landscape of trustee activity will indeed begin to change on 1 January 2020, although full 
implementation will not occur until three years later. While many observers think that participants 
will lag in the implementation, preferring to delay as long as possible the cost and pain of adaptation, 
I suspect that we may see a speedier adaptation given that there are already many branches of 
multi-jurisdictional organisations in operation in the Switzerland. There will undoubtedly be winners 
and losers in the exercise; I suspect that the winners will be those who will adapt sooner rather than 
later, regardless of their size. 
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