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CLOSE TRUSTEES 
(SWITZERLAND) SA

The fundamental duty of a

trustee is to act in the best

interests of the beneficiaries –

and this may involve more

than just seeking outside 

professional investment advice

SKILLS & CAPABILITIES
u Independent investment

policy
u Continuity of management
u Experience with complex

structures

Choosing investments, or indeed choosing investment advisors is a task that
weighs heavily with large and small investors. Although small investors
believe that the larger investors have solved any associated difficulties, the

truth is they rarely have. 
In times of declining stock markets an investor may feel cheated if he does not

achieve a re t u rn equal to, or greater than, the bank deposit rate and he may feel
dismayed if his capital actually declines. In good times, most investors, while
reasonably happy with a 10% or 12% annual re t u rn, will still feel disappointed
when they hear that others who are “in the know” have obtained 25-30% in the
latest and greatest investment scheme. In both good and bad investment markets
there is second-guessing and hand-wringing among investors. 

The role of the trustee
Trustees are not “normal investors”. They have, by their legal status, an
expectation of them that is greater than the investor placing funds for his own
account; they have a legal duty to make investments for persons to whom they owe
a moral obligation. While this in itself is a heavy enough burden, the pro f e s s i o n a l
t rustee has an even higher, court - e n f o rced standard as being someone who
considers himself to be more competent in such matters “than mere mortals”!

Trustees traditionally were re q u i red to make all investment decisions themselves,
but were allowed to obtain investment advice to help them make those decisions.
They were not allowed, unless specially authorised, to delegate the decision-making
aspects to professionals. That approach may have been appropriate in an age of
exchange controls, limited investment opportunities and undeveloped capital
markets, but in modern times the nature of the capital markets and the range of
investment services available means that it is increasingly inappro p r i a t e .
Fortunately, legislation has now been reformed in a number of countries (Bermuda
in 1999; England in 2000) to allow trustees to employ professional investment
managers and to delegate, within certain limits, the decision-making power in
respect of trust funds.

While this more enlightened and modern approach has certainly impro v e d
matters for beneficiaries so that greater investment expertise should now be
available for trust funds, the ability of trustees to choose a professional fund
manager to manage trust assets raises a possible area of conflict for pro f e s s i o n a l
t rustees – particularly corporate trustees owned by investment management
companies or banks.

Professional investment management
The appointment of a professional investment manager involves an act, by law, of
delegation by the trustee. The trustee is re q u i red to exercise the power of delegation
so that a considered decision is made after having taken into account the facts and
circumstances of the trust in question.

If the bank-owned trust company routinely appoints an affiliated entity as the
manager of its trust portfolios and does not consider alternatives, there are a
number of areas where there may be a conflict between the legal duty of the trustee
and commercial pressures on the trustee. 
• Has the trustee considered whether the bank’s investment offering is 
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appropriate for the trust funds in question, or has it simply acted as a vehicle to
support the growth of the investment management business? 

• Even if the appointment of the company was appropriate, has the trustee
reviewed the performance and considered the alternatives? 

• Will the trustee replace the investment manager if it is clear that the investment
performance is failing, or will corporate pressures prevent this course of action
being considered? 

• Will the trustee seek to achieve a favourable fee arrangement or will it always
pay the scale charges irrespective of the size of the trust fund?
In many cases individuals who have used bank investment management services

for many years establish trusts with the same organisation, and for one generation
of the family at least there may be genuine consent to the choice of the gro u p
investment manager. The consent of one or more beneficiaries does not remove the
liability that the trustee may have to other beneficiaries who may complain about
the tru s t e e ’s behaviour many years after the settlor has died or ceased to have an
interest in the trust.

Potential conflicts
The commercial realities of firms in the global wealth management business is that
companies are all conscious of marketing to their own “captive market”. The
marketing initiatives can go by the name of cross-selling, increased share - o f - w a l l e t
or increased product penetration, but they all mean the same thing, ie potential
p re s s u re on the captive bank-owned trust company to shift its attention from the
best interests of the beneficiaries to that of its organisation.

L e g a l l y, the result can be and should be that the trust company will be held
accountable for the investment choices it has made. If the trustee is found to have
an improper motive for these decisions, this could make otherwise authorised
investments considered unauthorised and there f o re at the risk of the trustee. This
may be a risk that the bank-owned trust company is simply pre p a red to live with.

Some of the factors that a genuinely independent trustee would take into
account in evaluating potential investment managers include:
• Selecting investments or managers of investments that have a superior track

record in declining as well as rising markets over a long period of time and not
just being dazzled by recent performance figures.

• Diversifying investments and/or investment managers. To put all of the trust
funds with one investment manager, no matter how big or how successful, is
simply not appropriate for many high net worth individuals’ trust funds.

• Monitoring the investments on a regular basis and making continual compar-
isons with other investment managers – this will involve in-depth discussions
and regular meetings and sometimes the use of professional evaluation and
comparison analysis.

• Periodically challenging the incumbent investment manager to raise 
performance and/or reduce costs in a competitive “beauty parade”.

Priority of trustee
Given that the fundamental duties of a trustee are to act in the best interests of the
beneficiaries and to avoid abusing the position that the trustee holds, it is possible
that the organisational pre s s u res in many banking institutions may conspire to
p revent captive trust companies from fulfilling their overall responsibilities. The
solution can only be to ensure that trustees have a clear policy of independence on
investments (and conduct themselves accordingly) so that the interests of the
beneficiaries can be given the overriding priority that the law requires.
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