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TRUST PRACTITIONERS SHOULD delight in 
the variety that comes with trust work and the 
associated intellectual challenges, which vary 
hugely depending on the seniority of one’s 
position. Nevertheless, there should be one 
common goal that unites everybody: reaching  
an appropriate level of understanding regarding 
the task in hand. 

Trust education provides examples of  
cases where a light has been shone upon trust 
companies for acting improperly. Defending 
such actions requires huge amounts of time  
to be diverted across all levels of seniority,  
with each person accepting their share of 
responsibility. All administrative messes, 
whether litigious or not, will create similar 
circumstances to varying degrees. This is not  
to say that mistakes can be entirely avoided, 
nor that there should be angry recriminations  
if they happen. 

The eventual outcome of any mistake  
will be dependent on answering the question:  
‘Why did you (not) do that?’. The response,  
‘I don’t know’, has the subtext, ‘because  
I had no idea what I was doing’. This is a  
wholly inadequate abrogation of personal 
responsibility, and not alleviated because  
one holds a relatively junior position.

In most trust jobs, new recruits will need to 
hit the ground running at a level of complexity 
commensurate with their seniority. Structure 
charts are a useful orientation tool for 
understanding trust structures, their rationale 
and associated transactions, particularly if 
combined with a ‘what’s what’ explanation from 
a well-informed colleague (for the purposes of 
the following, assume the colleague is the line 
manager). Hoping that the fog will just clear 
with time is unwise: you must keep requesting 
explanations until they sit comfortably. Asking 
for an explanation from an extremely busy 
colleague is not necessarily easy; asking for  
it a second time, even less so.1 However, find 
resolve to persist in your enquiries. This can  
be hard if you are busy with other matters, it  
is not your direct responsibility or the direct 
line of communication with your colleague  
has faltered.

REPORTING OBLIGATIONS
Often, though, it is much better to have a difficult 
conversation upfront. The best scenario is that 
the explanation makes sense at the second 
attempt and you learn something valuable.  

The second-best scenario is that you have 
uncovered a mistake that can be tackled before  
it is exacerbated. The worst scenario is that you 
worry that you have stumbled into something 
nefarious – in which case, you are morally and 
legally obliged to take further action. Anti-money 
laundering laws dictate that there must be clear 
in-house procedures for dealing with suspicious 
transactions appropriately and, specifically, for 
reporting such suspicions. The likelihood of the 
worst scenario should not be overblown, but 
there is the occasional ‘bad apple’ found among 
the vast majority of conscientious practitioners.

A HEAVY LOAD
Although most fiduciary service providers  
are corporate entities, the most valuable 
practitioners carry out their work feeling a 
weight of responsibility, as if they were holding 
the role personally. With this in mind, we might 
reflect on the summary of Justice Millett in  
the case of Agip (Africa) v Jackson. Of these 
particular corporate service providers, Agip,  
he said, ‘were at best indifferent to the possibility 
of fraud. They made no inquiries of the [principal 
party] because they thought it was none of their 
business. That is not honest behaviour... In  
my judgment it is quite enough to make them 
liable to [pay compensation to the victim as 
constructive trustee].’2

By way of context, these words were spoken 
in 1990. In the same case, Millett J said:  
‘… it is no answer for a man charged with  
having knowingly assisted in a fraudulent and 
dishonest scheme to say that he thought that  
it was “only” a breach of exchange control or 
“only” a case of tax evasion.’ 

Today, nobody talks in terms of ‘only a  
case of tax evasion’. The bar of tolerance  
for applying any sort of Nelsonian eye has 
dramatically lowered since 1990. Increased 
personal responsibility is on the other side  
of this equation in today’s more transparent 
world. Along with an appreciation of the  
variety and intellectual challenges of trust 
work, personal responsibility and integrity 
should be essential elements in the make-up  
of modern trust practitioners.
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1 As a side point, your colleague will probably appreciate it if you explain 
your understanding as far as it goes, demonstrating your efforts to think 
things through and to save their time by not necessarily starting from the 
top all over again

2 CLT textbook, Trust Creation: Law & Practice, module 4


