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W
ith mounting pressures on banks,

trust companies and insurance

companies which have business

in offshore locations and their clients, one

might wonder about the continued relevance

of trusts in the modern world.

In order to consider the question, I think

we need to consider the question in its parts:

first, the relevance of trusts; then of offshore

financial centres; the two areas together.

In a simpler world, I'm afraid that the true,

historical use of trusts had been somewhat

distorted or at least de-emphasised by some.

I am sure that there were many responsible

trust professionals who for many years 

harboured the thought that the confidentiality

aspects of trusts had been over accentuated

and in some cases abused. In many ways

trusts were just another product to be sold

and if the client wanted confidentiality, then

so be it. It is an undeniable, and not necessar-

ily nefarious, attribute of a trust that it does

have the effect of an enhanced level of confi-

dentiality, as the disposition of assets by a

settlor into a trust does, legitimately, distance

the maker of the fortune from the fortune

itself. The settlor of the trust has, after all,

gifted away the assets and he therefore ceas-

es to be the owner of them. Ownership has

its benefits, but it also has its obligations and

disadvantages. Creating a trust alleviates the

settlor of some of the burdens of ownership

while retaining the benefit of the property for

himself or his family who would typically be

the beneficiaries of the trust property. 

If, for the “wrong reasons” enhanced 

confidentiality was sought by a client, it may

have been suggested to him that a trust

would help in his objective of hiding assets

from prying eyes. This is the type of trust that

no responsible practitioner would condone

and for that reason is not a sustainable 

structure for the client and not the basis of a

sustainable business model for the trust

industry.

It has been argued that the pressures on

the offshore world have come about because

of tax-starved nations which are seeking

every possible alternative to assess and 

collect taxes; even better if they can assess

additional back-taxes and have the benefit of

driving the capital back into their domestic

markets. This is undeniably true, but it is not

the only reason. I would suggest that the

desire to tax hidden funds and drive capital

back onshore is not a new phenomenon. It

has been true for many decades - at least as

long as the offshore world has been around

since the mid 1930s. 

The new factor in the modern equation is

technology. It is not impossible, in fact quite

probable, now that if a sophisticated taxing
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jurisdiction takes an unhealthy interest in one

of its citizens, it has means of gathering 

compromising material through banking

records that are readily available, or if not, by

way of computer databases that are increas-

ingly often now downloaded, stolen and sold

to countries for the use of denunciation. This

is perhaps one of the less attractive “bene-

fits” of microchip technology and instanta-

neous search engines. If a client thought that

he was able to count on bank secrecy, the

myth is quickly evaporating and while some

have suggested that trusts continue to offer

greater levels of secrecy, I would discourage

him from establishing a trust if hiding money

was his primary objective.

Confidentiality in itself is surely not a bad

thing. In fact, all very wealthy people would

insist on privacy no matter how they organise

their affairs. A free society should hold dear

the right of its citizens to some reasonable

level of privacy and that right should continue

to be upheld in the future as long as the right

is not abused for the concealment of ill-got-

ten gains.

So, if confidentiality should be looked at

more as a by-product of the structure than

the main objective, what are the main uses of

a trust and do they still hold up in the modern

world? Any budding trust officer studying for

his STEP exams will be able to reel off a

dozen or so uses that trusts have legitimate-

ly provided for centuries, both onshore and 

offshore. Chief among them is the continu-

ous management of assets over successive

generations. Because trusts are such a 

logical and effective tool for the installation of

a governance structure that will last beyond

the first generation, many, and perhaps most,

very large fortunes are organised around

trusts in one way or other. The use of trusts

is perhaps even more likely where an interna-

tional family is involved and both assets and

family members are located in multiple 

jurisdictions. 

Organising a trust and company structure

in a centralised location as a tax-neutral (not

necessarily tax-free) service platform for the

management and administration of family

wealth continues to be popular with very

wealthy clients and as this segment of the

market is actually growing, not shrinking,

there will continue to be demand for trusts in

the modern world. But will those trusts be

located “offshore”? I would suggest that the

definition of offshore is quickly transforming

before our eyes. The “offshore centres” of

old, have themselves been rebranding as

“international financial centres” for a 

number of years. 

Implied in the reference above to the “tax-

neutral” management of assets is that the

legitimate reduction of taxation on property

will continue to be an important, albeit more

technically challenging, aspect of the interna-

tional trust industry. With the cross-border

movement of property, activities and benefi-

ciaries, the opportunities for tax arbitrage and

jurisdiction selection will continue not only to

exist, but will continue to grow. This will 

however be a more expensive “value added”

business that will demand a cost infrastruc-

ture that less wealthy families may not be

willing or able to bear.

Trusts will continue to be used for transac-

tions that fulfil business purposes whether

that be for the legitimate limitation of liabili-

ties for risky assets or for the tax efficiency of

completing a transaction in a tax efficient

jurisdiction or as pension schemes or 

collective investment funds. Similarly, trusts

are used and will continue to be used for 

charities, both onshore and offshore to hold

assets outside of the direct control of individ-

uals in order to better accomplish their 

charitable purposes. Again, in these circum-

stances the structures are more likely to be

complex and require sophisticated, robust

business practices that add real value and not

a superficial offshore veneer.

One indication to us of what the future

might hold for the trust industry is to look at

the US - perhaps the most sophisticated 

taxing jurisdiction, and almost certainly the

most complex. In the US, trusts have not 

disappeared with ratcheting regulatory

requirements and increased taxing 

pressures; trusts continue to be used for the

purposes of inter-generational asset manage-

ment, commercial purposes and charitable

giving.

Trusts have for centuries acted as a

means of keeping assets out of the hands of

minors, incompetents or feckless heirs.

While one would hesitate to promote a 

business proposition built around the viability

of this segment of the market, these aspects

are and will continue to be, legitimate uses of

trusts both on and offshore.

Offshore trusts in particular have been

used as a safe harbour for fortunes that were

created in less stable political and economic

regions of the world to act as a safe pocket

for families to plan their future economic

security. In today's uncertain world, this

aspect will surely still be a viable activity.

Perhaps a more important question for 

the viability of the offshore trust companies

is not if its services are required in the future

but how they must prepare for the new

rigours that will be required of them. I will 

be discussing this aspect in the second in

this series of articles entitled A New

Appreciation For Robust Trust Management

next month.


